
 

 

Pulaski County Election Commission 

Meeting Minutes  

September 10,2020 

8:30 p.m. 

 

 

Members Present:       Evelyn D. Gomez 

         Joshua A. Price 

         Kristi M. Stahr 

     

Staff Present:       Bryan Poe 

         Betty Green  

         Jodie Dildy 

         Amanda Dickens   

             

Visitors Present:  

 

The meeting was called to order at 8:30 p.m. by Chair Gomez. A quorum was present, 

with all commissioners present via Zoom. The staff was present via Zoom also. The 

commissioners gave Director Poe permission to use their signature stamp as necessary 

during the meeting.  

The pledge of allegiance was led by Mr. Dildy.  

Approval of Previous Meeting Minutes  

Commissioner Stahr moved to accept the minutes with amendments; seconded by 

Commissioner Price. Motion passed by voice vote.  

Meeting recessed at 8:38 p.m., Commissioner Stahr was having trouble with her internet 

connection. 

Meeting resumed at 8:39 p.m. 

Business 

Discussion of Ballot for the November 3, 2020 General Election  

Commissioner Stahr requested Chair Gomez to provide some background information 

regarding the reason for the meeting. Chair Gomez shared that on Tuesday, 

September 8, 2020, a decision was made by the commissioners based upon incorrect 



information provided by Director Poe and County Attorney Adam Fogleman. The 

incorrect information pertained to putting issues number four and five back on the 

ballot because these two issues were still under litigation. The Secretary of States 

Office notified the election commission to remove these issues from the ballot; 

however, relying upon the provided information on September 8th the commissioners 

agreed to put the issues back on the ballot.  

 

Chair Gomez stated that she independently verified the information that was provided 

and learned that it was incorrect information. She spoke with the State Board of 

Election Commissioners, and the Secretary of State’s Office. She was told these issues 

should not be put back on the ballot. There is not ongoing litigation regarding these 

issues. She also learned that none of the other counties in the state will have these 

issues on the ballot. She stated that this matter would be cleared up at the meeting 

so that the people of Pulaski County do not suffer because of this error.  

 

Commissioner Stahr stated there seems to be a lot of confusion lately between what 

is recorded on public record versus what is reported in the media. It is her 

understanding is that an email was sent from the Secretary of States Office to remove 

issues four and five from the ballot. Then an error was made in the language on issue 

one, which needed to be corrected. During the meeting to amend the ballot to reflect 

the correct language for issue one, the commissioners were informed that the 

Secretary of States Office and the county attorney had advised issues four and five be 

placed back on the ballot due to ongoing litigation. Commissioner Stahr finds all the 

incorrect information that has been shared is very disturbing.   

 

Chair Gomez shared Attorney General Opinion 2020-045 requested by Secretary of 

State John Thurston addresses putting the issues back on the ballot and contradicts 

Mr. Fogelman’s opinion. The information contained in 2020-045 is as follows: 

 

Opinion Number: 2020-045 Requestor:  Thurston, John the Honorable 
  
Does Ark. Code Ann. 7-5-204(c) require the Secretary of State to transmit an 
amendment or measure, including ballot title, to the county election commissions for 
placement on the ballot when the only pending litigation is a lawsuit challenging the 
constitutionality of another statute in the election code and not expressly challenging 

the Secretary's decision not to certify a measure to the ballot?  RESPONSE:  The 
answer to your question is "no."  A plain reading of this statute makes it clear that it 
does not require the Secretary of State to transmit a measure for placement on the 
ballot in the scenario posed by your question. 
 



Commissioner Price requested clarification from Director Poe regarding current 

litigation for these issues and whether leaving them on the ballot would hurt 

anything. Director Poe stated that he had not seen anything about the lawsuit having 

been dismissed. Commissioner Price requested clarification regarding a written 

statement from the Secretary of State regarding whether to keep the issues on the 

ballot or remove them. Director Poe stated the only written statement was the email 

that he included in the affidavit that said to take it off.  

 

Commissioner Price reiterated that there is an email from the Secretary of State to 

remove the issues from the ballot, Attorney General opinion to leave off the ballot 

and the opinion of the county attorney to leave on the ballot due to pending 

litigation.  

 

Chair Gomez stated the type size would be very small causing a hardship to the voters 

if the issues are left on the ballot. The original lawsuit was settled by the Arkansas 

Supreme Court, but a new lawsuit has been filed. There is no pending litigation 

regarding these issues. Commissioner Stahr stated the law must be followed. The 

commissioners requested clarification as to how the ballots that were previously 

printed would be destroyed, Director Poe stated that he would check with the printer 

to see how he will destroy the previously printed ballots. Director Poe apologized for 

providing incorrect information to the commissioners and took ownership of his 

mistake. 

 

After further discussion, Commissioner Stahr moved to approve the amended 

certification of ballot styles for the November 3, 2020 General/Nonpartisan/Annual 

School Election; seconded by Commissioner Price. Motion passed by voice vote.  

 

Other Business 

Public Comments 

Director Poe read the following emails for the record: 

 

County Attorney Adam Fogleman: 

Tonight, the Pulaski County Board of Election Commissioners is set to meet to 

determine whether to continue inclusion of Issues 4 and 5 on ballots to be considered 
by Pulaski County voters. Issue 4 can be generally described as the redistricting 
amendment. Issue 5 can be generally described as the open primaries’ amendment. 
  
Ark. Code Ann. 7-5-204(c)(1) governs whether certain measures or amendments are 
to be included on ballots. This statute requires the Board of Election Commissioners 
to determine whether 1) the Secretary of State had not determined the sufficiency 
of the petition for the amendments or measures by the seventy-fifth (75) day before 



the general election (which was August 20, 2020); or (2) whether the amendments or 
measures have been challenged for any reason in a court of competent jurisdiction. 
  

On Aug. 20, 2020, challenges to Issues 4 and 5 were pending before the Arkansas 
Supreme Court. On Aug. 27, 2020, the Court decided in favor of the Secretary of 
State’s determination that the background check certification provided by the 
petition sponsors did not meet the threshold required by law, which resulted in 
insufficient signatures to advance in the process toward inclusion on the ballot. See 
Miller v. Thurston, 2020 Ark. 267. On Aug. 28, 2020, Petitioners petitioned the Court 
to rehear the case and to recall the mandate. Formal orders were entered today, 
September 10, 2020, denying Petitioners’ petition for rehearing and motion to recall 

the mandate. Thus, the challenge of the matter before Arkansas courts is, at the 
time of writing, concluded. Nonetheless, on Sept. 2, 2020, the supporters of Issues 4 
and 5 filed a lawsuit in federal court seeking to include the issues on the ballot. 
  
If the Board of Election Commissioners determines that either of the facts set out 
above has occurred, then the ballot issues must be included on the ballot, unless all 
court challenges are concluded, and the court instructs that the Issues are not to be 
on the ballot, prior to the ballots being certified. If the ballot language has been 
certified by the Election Commission, and the court has instructed that the 
amendment(s) or measure(s) is not to be included, then the commission should follow 
the process set out in Ark. Code Ann. 7-5-209, correcting the error or omission or 
show cause why the correction should not be done. 
  
Alternatively, if the Issues are included on the ballot and the conclusion of court 
challenge results in disqualification of the Issues from the ballot, then the votes cast 
for the Issues will not be counted or the result certified. 
 
Richelle Brittain 

In my personal (not yet legal) opinion, the Secretary of State's question to the 
Attorney General misrepresents the Federal lawsuit. Thus, "the scenario posed by 
(the SoS') question" does not exist. (I'm not arguing with Director Poe's 
misunderstandings. The AG's opinion was not available to me till this email.) 
  
I am attaching a copy of the complaint in that lawsuit, which I obtained from the 
Arkansas League of Women Voters website. (They are one of the plaintiffs.) It 
challenges the constitutionality of Arkansas Code 7-9-601, the law under which the 
SoS refused to count the signatures on Issues 4 & 5. Though the Prayer for Relief 
section doesn't specifically mention injunctive relief, it does ask for "any additional 
relief the Court deems just, proper, and appropriate"; the complaint does state 
elsewhere that injunctive relief is appropriate, and that is what would be necessary 
to put Issues 4 & 5 back on the ballot. (That can be added in an amended complaint, 
though I recall from my Civ Pro classes that option is more limited in Federal courts 
than in Arkansas state courts.) 
  



Being in my 50's myself (and a volunteer for AARP Arkansas), I understand the 
commission's issues with font size on the ballots as well as avoiding a 2-page ballot. 
However, that inconvenience pales in comparison to the additional cost and 
administrative burden this commission will bear if the Federal court orders Issues 4 & 
5 back on the ballot, which will likely require a supplemental ballot. (Indeed, I have 
mentioned ballot reprinting issues on Facebook to Dan Whitfield personally as a 
reason why his Senate candidacy is doomed even if he somehow wins at the 8th 
Circuit; the ballot is already certified with only Tom Cotton & Ricky Harrington.) As 
both my comment and the County Attorney's pointed out, if Issues 4 & 5 were on the 

ballot but didn't win in Federal court, all you have to do is not count the votes -- as 
is routinely done when amendments are struck from the ballot after certification. 
(Indeed, that is exactly what ACA 7-5-204(c)(2) commands in that situation. NOTHING 
in the statute permits the SoS to amend his certification by email a week later like 
he did.) 
  
Since I am eagerly awaiting my absentee ballot, the original reason I started 
watching your meetings (I sent in my application weeks ago and confirmed its receipt 
with the County Clerk), I hope this is the LAST delay in printing the ballots. I hope 
your decision tonight doesn't cause even more delays in absentee voting; I understand 
UOCAVA ballots must go out first because of the statutory deadline (not to mention 
they always take longer), but I want to get my ballot in ASAP to avoid mail issues. 
  
Sincerely, 
Richelle Brittain 

Jacksonville 
 
Director Poe apologized again for providing incorrect information to the 

commissioners and thanked Richelle Brittain for her interest in the proceedings.  
 
Public Comments from YouTube: 
Richelle Brittain “’Independently verified’? I seriously doubt it.” 
 
Richelle Brittain “The people will suffer if the lawsuit is successful and you have to 
reprint the ballots.” 
 
Richelle Brittain “Commissioner Stahr is absolutely correct as to what happened in the 
meeting. I watched it also.” 
 
Richelle Brittain “I’m on the AG’s website. Opinion 2020-045 is *NOT* available. 
 
Richelle Brittain “In Federal court.” 
 
Richelle Brittain “That is NOT wrong. It will be a hardship for the voters AND the 
county if you have to put it back on. Besides, what’s the cost of reprinting the 
existing ballots?” 

 



Richelle Brittain “Didn’t the printer already start printing ballots again?” 
 
Richelle Brittain “As I said above, Opinion 2020-045 is *NOT* available on the AG’s 
website.” 
 
Richelle Brittain “You’re welcome.” 
 
Commissioner Stahr requested clarification as to whether the process of printing 
ballots had started again. Director Poe stated the test ballots were being printed, 

however he stopped it upon receiving the email from Chair Gomez. 
 
Chair Gomez reiterated that the expenses incurred for the ballots printed before 
notification of the error on issue one will be paid for by the Secretary of State Office. 
She requested Director Poe to obtain an invoice from the printer and have it sent to 
the Secretary of State for payment.  
 

Schedule of Upcoming Meetings 

September 30, 2020 at 5:30 p.m. for certification of the notice of election for the 

November 3, 2020 General Election. 

 

Meeting adjourned at 9:23 p.m.   


